This note should be of interest to those considering over-the-counter derivatives and those considering the o impact on the law of restitution and of trusts of the recent litany of swaps cases.
PASSING ON DEFENCE
The Court of Appeal in Kleinwort Benson v Birmingham City Council [1996] 4 All ER 733 considered the availability of the defence of passing on. The plaintiff bank had entered into an interest rate swap agreement with the defendant local authority. In the wake of the House of Lords' decision in Hazell v Hammersmith &_ Fulham LBC [1992] 2 AC 1, it transpired that the agreement was void, being ultra vires the local authority. The agreement had provided that the parties owed amounts of money to one another calculated by reference to a notional amount of money. Usually, one payment is a floating rate of interest which has o been swapped for the other payment, which is a fixed rate of interest (in many of these swaps cases, a loan was made as part of the agreement and it was by reference to the amount of that loan that payments were calculated).
The bank contended that the defence of passing on should be available to it, on the basis that it had entered into further interest rate swap agreements with third parties, to hedge its risk under the agreement with the local authority. It was this hedge that was said to constitute the passing on. The reasoning behind this was that the amount owed to the third party would be the inverse to that owed to or received from the local authority: the value of the hedge would be calculated to move in an opposite and roughly equal way to the value of the main contract. 
REPAYMENT ANALYSIS
There are two practical issues to confront here and one theoretical one. The first practical problem is that there are not usually two payments made: payment netting applies so that only one amount of money is transferred on a net basis. There is therefore a difficulty in saying that a single payment is a repayment of an amount which was never paid.
The second practical problem is whether the reference to a repayment made by Hobhouse J means a payment which has already been made. There is insufficient evidence available in the judgments to know whether or not Alternatively the interest rate swap agreement can be read as being made up of a series of individual contracts all subject to a condition precedent. It is possible that the floating and fixed amounts would cancel out with the result that there was no amount to be paid that is, the obligation would lead to no payment being made. Due to the payment netting provision, the condition precedent analysis would say that there is only a 50:50 chance that one of the parties will have to make a payment in any event. Rather than payments being reciprocal, at least one party will not be required to make any payment on each reset date.
Therefore, the analysis based on repayment does not appear to operate on any basis of practical or theoretical fact. As a result, its utility as a fiction appears to be similarly limited. It does not reflect any of the risk management or pricingmotivated analyses that form the parties' contractual common intention.
ANALYSING THE SWAP
Many models for calculating the appropriate pricing structure of an interest rate swap will see that swap as a series of mutual debts to be made between the parties.
NO SINGLE CONTRACT
We know little about the hedge in 
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The new government, as part of its general reforming zeal, has decided to review the conveyancing procedures in
England and Wales and, in particular, to seek to stamp out the practice of gazumping which, apparently, after the recent and prolonged slump in the property market, has returned to cast its shadow over the conveyancing scene. The practice is well known and almost universally frowned upon. In short, the vendor agrees, subject to contract, to sell
PURCHASER'S COMPENSATION
Changing the law to allow the purchaser compensation would certainly be seen by some as an improvement. A difficulty in the way of such a proposal is, however, its somewhat one-sided nature which may result in hardship to the vendor. a house to the purchaser for, say, £70,000
and then subsequently refuses to exchange contracts unless the purchaser raises the price to £75,000 usually because a higher offer has been made by another party. If the purchaser refuses to meet the new asking price, he or she is out of pocket as a result of incurring expenditure on search fees and a survey. 
POSSIBLE REMEDIES
One option is to make the practice of 
